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Exxon Mobil v. Venezuela Decision: U.S. Court of Appeals for the
Second Circuit Decides that Actions To Enforce ICSID Arbitration
Awards Must Comply with the U.S. Foreign Sovereign Immunities Act

SUMMARY

In a line of cases extending back more than 30 years, United States district courts located in New York
have allowed parties to turn arbitration awards rendered under the rules of the World Bank’s International
Center for the Settlement of Investment Disputes (“ICSID”) into enforceable court judgments pursuant to
summary, often ex parte, proceedings under New York state law. The U.S. Court of Appeals for the
Second Circuit decided on July 11, 2017 that actions to enforce ICSID arbitration awards must comply
with the personal jurisdiction, service and venue requirements of the U.S. Foreign Sovereign Immunities
Act (“FSIA”), requiring plenary proceedings upon notice. Mobil Cerro Negro Ltd. v. Bolivarian Republic of
Venezuela, No. 15-707 (2d Cir. July 11, 2017). This decision aligns the Second Circuit with the practices
in other U.S. federal courts, and means that enforcement procedures will now take somewhat longer in

New York courts than has been the case.

BACKGROUND

The United States ratified the Convention on the Settlement of Investment Disputes Between States and
Nationals of Other States (“ICSID Convention”) in 1966. Later that year, the U.S. Congress passed
implementing legislation, 22 U.S.C. 8 1650a, which provides, in relevant part, that ICSID awards “shall be
given the same full faith and credit as if the award were a final judgment of a court of general jurisdiction
of one of the several States.”* Section 1650a also confers federal district courts with exclusive jurisdiction

over actions and proceedings concerning ICSID awards.”

The FSIA, adopted in 1976, provides that, “[s]ubject to existing international agreements to which the

United States is a party,” sovereign states and entities are immune from the jurisdiction of U.S. state and
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federal courts unless (1) an exception from immunity applies and (2) such sovereign state or entity is
served process in accordance with the FSIA.®> An action brought to enforce an arbitral agreement or

confirm an arbitral award is one of the exceptions.4

However, while the FSIA specifies requirements for suing a foreign sovereign or sovereign entity and
Section 1650a sets forth the effect of an enforced ICSID award, neither expressly stipulates the process
by which an ICSID award may be enforced by a federal court. As a consequence, two approaches have
emerged. The first approach — adopted by district courts in New York — has interpreted Section 1650a
as requiring “some sort of summary procedure,” thereby permitting enforcement of an ICSID award as a
federal judgment through ex parte proceedings under state law.” By contrast, the alternative approach of
other district courts has been to require ICSID award creditors to initiate a plenary action in compliance

with the personal jurisdiction, service and venue requirements of the FSIA.®

In this instance, the issue before the Second Circuit was whether an ICSID award may be enforced on an

ex parte basis.

CASE HISTORY

In 2007, the Venezuelan government nationalized the country’s oil industry, seizing assets including

those of subsidiaries and related entities of Exxon Mobil (collectively, “Exxon Mobil”).

On October 9, 2014, an ICSID arbitral tribunal made a $1.6 billion award (plus interest) in favor of Exxon
Mobil.” The following day, in the U.S. District Court for the Southern District of New York, Exxon Mobil

filed, and was granted, an ex parte order recognizing the award pursuant to Section 1650a.

After receiving notice of the ex parte judgment, Venezuela moved to vacate. This motion was denied in
2015 by Judge Paul A. Engelmayer of the Southern District, applying and explaining at some length the
ex parte approach adopted in the earlier New York decisions.® Venezuela appealed.

DECISION

On appeal, at the request of the Second Circuit, the U.S. Department of State submitted an amicus curiae
brief setting forth the views of the United States Government. The State Department supported
Venezuela’s position, opining that the FSIA is the sole source of subject matter jurisdiction over an action
to enforce an ICSID award against a foreign sovereign and that the FSIA’s procedural rules must be

followed in such proceedings.’

On July 11, 2017, the Second Circuit agreed. Reversing its own prior non-precedential decision,? it
decided that the FSIA — and not Section 1650a — “provides the sole source of jurisdiction — subject

matter and personal — for federal courts over actions brought to enforce ICSID awards against foreign

»ll

sovereigns.””” Specifically, ICSID award creditors must “fille] a federal action on the award against the
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sovereign, servie] the sovereign with process in compliance with the FSIA and meet[] the FSIA’s venue
requirements before seeking entry of a federal judgment, whether through a motion for judgment on the

pleadings or a summary judgment.”*?

The Second Circuit was guided both by its interpretation of congressional intent as well as the doctrine of
international comity. In the first respect, the Court concluded that when Congress introduced Section
16504, it was aware that “federal courts generally require that a civil action be filed, with notice to the
judgment creditor, before enforcing a state court judgment.” As such, the Court found, it is “reasonable to
conclude that Congress . . . would have contemplated that ICSID awards would be enforced in federal
court by judgment entered on an action filed — and not on an ex parte petition — on an ICSID award.”*® In
the second respect, the Second Circuit held that “[tlhe FSIA’s procedural requirements regarding notice
and venue serve Congress’s stated goals of promoting comity with other sovereigns and ensuring the
United States’ consistency of approach with respect to federal courts’ interactions with foreign

»l4

sovereigns. Relying on a prior United States Supreme Court ruling and the FSIA’s legislative history,
the Court found that, “although the question is not free from doubt,” the FSIA’s carve-out for “existing
international agreements” excludes prior treaties from the FSIA’s otherwise comprehensive reach “only
when they expressly conflict with the Act's immunity provisions.”” Finding that Section 1650a can be
reconciled with the FSIA, because Section 1650a does not address the procedural aspects of enforcing

ICSID awards, the Court concluded that the two do not expressly conflict.™

The Second Circuit remanded the case with instructions to dismiss Exxon Mobil’s ex parte petition without

prejudice, allowing Exxon Mobil to file a future enforcement action in compliance with the FSIA.

IMPLICATIONS

As a consequence of the Second Circuit’s decision, an ICSID award creditor seeking enforcement of an
award in New York will need to ensure compliance with the FSIA, including the service requirements.
These requirements, set out in Section 1608 of the statute, often require compliance with applicable
international service conventions that take several months. The additional compliance requirements of
the FSIA may, to an extent, result in a more protracted enforcement process, particularly where an award
creditor is seeking enforcement against an unresponsive or evasive foreign state or state entity. The
Second Circuit noted, however, that once service is accomplished, a judgment might be obtained through
relatively expedited summary procedures.17 Under these procedures, the award debtor may contest the
U.S. court’s jurisdiction to enforce the award, such as on venue grounds, and make non-merits
challenges to the ICSID award, such as to question the finality of the award, but, consistent with the

18

ICSID Convention, the debtor may not challenge the merits of the award.™ As a result, these summary

procedures will likely require a few more months.

The Second Circuit's decision may change the procedural calculus in one other respect. Under the
federal venue statute, actions against foreign states must generally be brought “in any judicial district in
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which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part
of property that is the subject of the action is situated,” or in the federal court in the District of Columbia.™®
Under the expedited procedures previously followed by the New York district courts, actions could be
brought in any federal court in the country, just like an action on a judgment of a state court.®® To that
extent, the new procedures will limit the courts in which action on the award may be brought and may

favor the courts in the District of Columbia, where no special proof of venue is required, in many cases.
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ABOUT SULLIVAN & CROMWELL LLP

Sullivan & Cromwell LLP is a global law firm that advises on major domestic and cross-border M&A,
finance, corporate and real estate transactions, significant litigation and corporate investigations, and
complex restructuring, regulatory, tax and estate planning matters. Founded in 1879, Sullivan &
Cromwell LLP has more than 875 lawyers on four continents, with four offices in the United States,

including its headquarters in New York, four offices in Europe, two in Australia and three in Asia.

CONTACTING SULLIVAN & CROMWELL LLP

This publication is provided by Sullivan & Cromwell LLP as a service to clients and colleagues. The
information contained in this publication should not be construed as legal advice. Questions regarding
the matters discussed in this publication may be directed to any of our lawyers listed below, or to any
other Sullivan & Cromwell LLP lawyer with whom you have consulted in the past on similar matters. If
you have not received this publication directly from us, you may obtain a copy of any past or future

related publications from Michael B. Soleta (+1-212-558-3974; soletam@sullcrom.com) in our New York

office.
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